United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






TRANSCRIPT OF RECORD 


FILED MARCH 30, 1936 


PRINTED JUNE 12, 1936 


r j 




L 

w -T 



V IBM ^2 










United States Court of Appeals for the 

District of Columbia 

1 ! 

JANUARY TERM, 1936. ■ 

No. 6674 

1 i 

j 

LUCILLE E. SMITH, PLAINTIFF IN ERR<[)K, 

VS. 

CALEB O’CONNOR, DEFENDANT IN ERR^R. 

I 

i 

- i 

I 

i 

i 

IN ERROR TO THE MUNICIPAL COURT OF THE DlSTRIClj OF 

COLUMBIA 

I 

i 

— 

! 

I 

INDEX. 

Original Print 


Caption. [I .1 

Complaint and Summons . j2 1 

Defendant’s pleas . j3 3 

Affidavit of defense . 13 12 

Particulars of demand . 17 15 

Verdict of Court. 2^ 21 

Date motion for new trial filed. 2$ 22 

Motion to stay proceedings . 2-4 22 

Affidavit in support of motion to stay proceedings. 25 22 

Bill of exceptions . 27 23 

Date motion for new trial was overruled. 4 5 38 

Date motion to stay proceedings was overruled. 45 38 

Judgment. 4$ 38 

Order continuing time to file transcript of record. 45 39 

Assignment of Errors. 41 39 

Designation or Record. 48 40 

Writ of Error. 49 41 

Clerk’s certificate . 5(j) 42 


Press of Byron S. Adams. Washington, D. C. 





















United States Court of Appeals flor the 
District of Columbia 

1 Municipal Court of the District of Columbia. 

Landlord & Tenant. 

I 

No. 617,737. 

Caleb O’Connor, Plaintiff, ! 
vs. 

| 

Lucille E. Smith, Defendant. 

United States of America, 

District of Columbia , 55: 

BE IT REMEMBERED, That in the Municipal pourt of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed hnd pro¬ 
ceedings had, in the above-entitled cause, jo wit: 

2 Complaint and Summons—Landlord vs. Tenant. 

Removed to 467 C Street, N. W. j 
In the Municipal Court of the District of Colunjibia 
No. 321 John Marshall Place. 

l 

No. L. & T. 616737. 

■ 

Caleb O’Connor, 1813 16th Street, N. W., Plaintiff, 

i 

vs. 

Lucille E. Smith, 1525 P Street, N. W., Defendant, 

I 

District of Columbia, to wit: 

Your Complainant, Caleb O’Connor, being first duly 
sworn according to law, states that he is entitled to the pos¬ 
session of the premises No. 1525 P Street, Northwest, lo¬ 
cated in the District of Columbia, and that the feame is 
unlawfully detained from him and held without right by 


2 


LUCILLE E. SMITH VS. CALEB O’CONNOR. 


the defendant, Lucille E. Smith, to whom the complainant 
had heretofore rented the said premises as a tenant for 
years and whose tenancy and estate has been determined by 
default in the payment of rent, as p rovided ia. the agre e-_ 
^ men! uncler^vhich said tenancy “was established (and the 
service ot a duenotice to quit). Complainant therefore 
prays that a Summons be issued, commanding the defen¬ 
dant to appear and show cause why judgment should not 
be given against her for the restitution of the possession of 
said premises, and costs of this suit. 

• (Signed) CALEB O’CONNOR. 

HENRY GILLIGAN, Attorney for Plaintiff, 

505 McGill Building, 

Subscribed and sworn to before me this 19th day of Feb¬ 
ruary, A.D. 1935. 

(Seal) (Signed) WM. H. HUTCHESON, 

Notary Public. 

Summons. 

In the Municipal Court of the District of Columbia. 

1 No. L. & T. 616737. 

Caleb O’Connor, 1813 16th Street, N. W., Plaintiff, 

vs. 

Lucille E. Smith, 1525 P Street, N. W., Defendant. 

The President of the United States, to the defendant, 
Lucille E. Smith, Greeting: 

You are hereby summoned to appear in this Court on the 
5 day of March, A. D. 1935, at 9:30 o ’clock, A. M., to answer 
the plaintiff’s complaint and show cause why judgment 
should not be given against you for the restitution of the 
possession of the premises described in the complaint under 
oath filed herein by said plaintiff and costs of this suit, 
and in case of your failure so to appear and answer, the suit 
will be proceeded with as in case of default. 

Witness the Honorable Judges of said Court this 19th day 
of Feb. A. D. 1935. 

(Seal) BLANCHE NEFF, 

Clerk. 
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No. L. & T. In the Municipal Court of the District of 
Columbia, No. 321 John Marshall Place. Caleb OfConnor, 
1813 16th Street, N. W., Plaintiff, vs. Lucille E. Smjith, 1525 
P Street, N. W., Defendant. Complaint and Summons. 

., 19. Judgment for plaintiff for possession of 

the within described premises., withl $. 

costs., Judge. Henry Gilligan, Attorney 

for Plaintiff, 505 McGill Building. 

Marshal’s Return. (1) 2/21/35. Summoned as within 
directed. John B. Colpoys, U. S. Marshal. (Signed) 
Charles H. Knight, Deputy Marshal. 

(2) .19..,. Sum¬ 

moned by leaving a copy hereof with a person above the 
age of sixteen years, in possession of the premises; the de¬ 
fendant not to be found.U. S. Marshal. 

By.,, Deputy Marshal. (3) _J. 

19.. Summoned by posting a copy hereof on_j. 

of said premises, the defendant not to be found,j and no 
person above the age of sixteen years to be found in pos¬ 
session of, or residing on, said premises.!., 

U. S. Marshal. By., Deputy Marshal. 

3 In the Municipal Court of the District of Colunjbia. 

No. L. & T. 616,737. [ 

Caleb O’Connor, 1813 16th Street, N. W., Washington, 

D. C., Plaintiff , 


Lucile E. Smith, 1525 P Street, N. W., Washington, D. C., 

Defendant. 

Defendant 7 Pleas. 

Filed March 5, 1935. 

First Plea. 

Now comes the defendant, Lucile E. Smith, defendant in 
the above entitled cause of action and for plea to the com¬ 
plaint of Caleb O’Connor, plaintiff, filed herein s^ys that 
previous to the 20th day of August, 1934, the plaintiff rep¬ 
resented to defendant that there were no serious defects 
in the house owned by him and numbered 1525 Pj Street, 
N. W.; that the heating plant was in perfect condition, save 
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only that the smoke pipe and flue needed cleaning, and one 
radiator in parlor was broken, which could be replaced by 
a radiator taken from the hall of said house, and that the 
plumbing was in perfect condition except for new spigot 
washers to replace those dried out and one leak in the base¬ 
ment at the cut-off valve which would have to be repaired. 

Plaintiff’s attention was called to mouldy spots in the 
walls and he represented to defendant that the house had 
been vacant for a period of years and such mouldy spots 
was only the result of no heat being in the house and that 
the same would disappear entirely when the house was 
aired. 

Relying specifically upon all said representations, defen¬ 
dant agreed to lease the premises and to make the repairs 
to said radiator and clean the smoke-pipe and flue to the 
heating plant, and to have any leaky spigots and the leak in 
said cut-off valve repaired and to do the necessary 
4 decorating and painting. 

That in consideration of said representations she 
entered into said written lease of said premises, copy of 
which is hereto attached and made part hereof, whereby, 
among other things, she leased said premises for the term 
of three years from the first day of September, 1934, at a 
monthly rental of One hundred and fifty (150.00) Dollars 
per month and paid the first month’s rent. In considera¬ 
tion also of said representations said lease further pro¬ 
vided that defendant would take the house in its present 
condition and was to be allowed the second and third 
months’ rent of the lease term to cover the cost of making 
the necessary repairs and/or improvements. 

Said lease further provided if the lessor, the plaintiff, 
was unable to give possession on or before September 1, 
1934, then the rent was to be adjusted and the proper 
amount of adjustment was to be allowed defendant from 
the December rental for the number of days in September 
elapsing prior to possession being given. 

That at the times defendant was negotiating for the said 
lease and at the time it was executed, said premises con¬ 
tained furniture, household goods and personal effects of 
plaintiff vrhich he agreed to remove before September 1, 
1934. That said household goods and effects were spread 
over said house and plaintiff did not remove or otherwise 
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. 

dispose of all of same until to wit October 15,1934, on which 
day owing to the false representations as to condition of 
said house, made by plaintiff as aforesaid, and the repairs 
made necessary thereby, she, for the first time yras able to 
take full possession of said house, but then only to clean 
said house and prepare same for the renting of rooms, 
which took to to wit, November 15,1934. 

That on September 1,1934, when defendant ha<jl the water 
turned on preparatory to having the repairs m^de as per 
said specific representations of plaintiff, plaintiff 
5 was present and ordered the plumber, wlaom defen¬ 
dant had engaged, to turn the water on only to the 
inside valve and to thereafter turn the water oq each floor 
at a time, the house being a four story and basement house 
and containing nineteen (19) rooms and four |(4) baths. 
When the water was turned on on, to wit, September 1,1934, 
as per the directions of plaintiff, defendant fdr the first 
time discovered the following latent defects; tliat the en¬ 
tire heating plant and plumbing had been frozen, pipes 
were broken under the floors and under the bathroom floors, 
heating risers and branches, and some nineteen (19) radi¬ 
ators had been bursted beyond repair; that th^ condition 
of the plumbing and heating plant was such that the plain¬ 
tiff ordered said plumber to do what was necessary to put 
said plumbing and heating plant in good condition. 

That said plumbing and heating concern worked upon 
said heating plant and plumbing, which work necessitated 
taking up parts of the basement floor, kitchen floojr and bath 
room floors and said work extended to it, from (September 
1,1934, through the 15th day of September 1934, and there¬ 
after upon other days and dates to and including the 15th 
day of December 1934. That said plumbing ai^d heating 
bill totaled the sum of Nine hundred and twenfy-six and 
54/100 ($926.54) Dollars, which sum plaintiff, although he 
ordered the work done, has claimed defendant !is respon¬ 
sible for and has refused to pay the same. 

That although, it was estimated, upon plaintiff’s said rep¬ 
resentations, that the amount of money defendant would 
have to expend to do the work to the heating jplant and 
plumbing as represented by plaintiff, and the j necessary 
papering and painting, would not exceed said allowance of 
rent for the months of October and November 1^34, to wit, 
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the sum of Three hundred ($300.00) Dollars. Defendant ex¬ 
pended thereon, the sum of, to wit, One thousand, fifty-one 
and 10/100 ($1051.10) Dollars including damage to plaster¬ 
ing, papering and cleaning house afterwards. 

6 That in addition to the allowances claimed by de¬ 

fendant, according to the Particulars of Demand, 
hereto attached and made part hereof, defendant paid on 
account of rent the sums set forth in said Particulars of 
Demand, the sums paid on January 4, 1935, January 18, 
1935, February 4, 1935, and February 18, 1935, as therein 
set forth, having been paid without prejudice to defen¬ 
dant’s rights. 

WHEREFORE, by reason of the premises defendant de¬ 
nies that she was in default in the payment of rent, as 
provided in said lease, when this suit was brought, but on 
the contrary says that her rent is paid in advance through 
the month of June 1935, and One Hundred six and 20/100 
($106.20) Dollars on account of rent for the month of July 
1935. 

Second Plea . 

And for a further plea to plaintiff’s complaint, defendant 
says—that previous to the 20th day of August, 1934, the 
plaintiff represented to defendant that there were no seri¬ 
ous defects in the house owned by him and numbered 1525 
P Street, N. W.; that the heating plant was in perfect con¬ 
dition, save only that the smoke pipe and flue needed clean¬ 
ing, and one radiator in parlor was broken, which could be 
replaced by a radiator taken from the hall of said house, 
and that the plumbing was in perfect condition except for 
new spigot washers to replace those dried out and one 
leak in the basement at the cut-off valve which would have 
to be repaired. 

Plaintiff’s attention was called to mouldy spots in the 
walls and he represented to defendant that the house had 
been vacant for a period of years and such mouldy spots 
was only the result of no heat being in the house and that 
the same would disappear entirely when the house was 
aired. 

Relying specifically upon all said representations, defen¬ 
dant agreed to lease the premises and to make the repairs to 
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said radiator and clean the smoke-pipe apd flue to 

7 the heating plant, and to have any leaky spigots and 
the leak in said cut-off valve repaired and |to do the 

necessary decorating and painting. 

That in consideration of said representations sl^e entered 
into said written lease of said premises, copy of which is 
hereto attached and made part hereof, whereby, among 
other things, she leased said premises for the term of three 
years from the first day of September, 1934, at al monthly 
rental of One hundered and fifty ($150.00) Dollars per 
month and paid the first month’s rent. In consideration 
also of said representations said lease further provided that 
defendant would take the house in its present condition and 
was to be allowed the second and third months ’ rent of the 
lease term to cover the cost of making the necessary repairs 
and/or improvements. 

Said lease further provided if the lessor, the plaintiff, 
was unable to give possession on or before September 1, 
1934, then the rent was to be adjusted and thb proper 
amount of adjustment was to be allowed defendant from the 
December rental for the number of days in September elaps¬ 
ing prior to possession being given. 

That at the times defendant was negotiating foi the said 
lease and at the time it was executed, said premises con¬ 
tained furniture, household goods and personal ^ffeets of 
plaintiff which he agreed to remove before September 1, 
1934. That said household goods and effects we^e spread 
over said house and plaintiff did not remove or Otherwise 
dispose of all of same until to wit October 15,1934, 'on which 
day owing to the false representations as to condition of 
said house, made by plaintiff as aforesaid, and th^ repairs 
made necessary thereby, she, for the first time wajs able to 
take full possession of said house, but then only| to clean 
said house and prepare same for the renting df rooms, 
which took to to wit, November 15, 1934. 

That on September 1, 1934, when defendant had 

8 the water turned on preparatory to having the re¬ 
pairs made as per said specific representations of 

plaintiff, plaintiff was present and ordered the plumber, 
whom defendant had engaged, to turn the wateri on only 
to the inside valve and to thereafter turn the wate^ on each 
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floor at a time, the house being a four story and basement 
house and containing nineteen (19) rooms and four (4) 
baths. When the water was turned on on, to wit, Septem¬ 
ber 1,1934, as per the directions of plaintiff, defendant for 
the first time discovered the following latent defects: that 
the entire heating plant and plumbing had been frozen, 
pipes were broken under the floors and under the bathroom 
floors, heating risers and branches, and some nineteen (19) 
radiators had been bursted beyond repair; that the condi¬ 
tion of the plumbing and heating plant was such that the 
plaintiff ordered said plumber to do what was necessary to 
put said plumbing and heating plant in good condition. 

That said plumbing and heating concern worked upon 
said heating plant and plumbing, which work necessitated 
taking up parts of the basement floor, kitchen floor and 
bath room floors and said work extended to wit, from Sep¬ 
tember 1, 1934, through the 15th day of September 1934, 
and thereafter upon other days and dates to and including 
the 15th day of December 1934. That said plumbing and 
heating bill totaled the sum of Nine hundred and twenty-six 
and 54/100 ($926.54) Dollars, which sum plaintiff, although 
he ordered the work done, has claimed defendant is respon¬ 
sible for and has refused to pay the same. 

That although, it was estimated, upon plaintiff’s said rep¬ 
resentations, that the amount of money defendant would 
have to expend to do the work to the heating plant and 
plumbing as represented by plaintiff, and the necessary 
papering and painting, would not exceed said allowance of 
rent for the months of October and November 1934, to wit, 
the sum of Three hundred ($300.00) Dollars, Defendant ex¬ 
pended thereon, the sum of, to wit, One thousand, fifty-one 
and 10/100 ($1051.10) Dollars including damage to 
9 plastering, papering and cleaning house afterwards. 

1 That in addition to the allowances claimed by de¬ 
fendant according to the Particulars of Demand, hereto at¬ 
tached and made part hereof, defendant paid on account 
of rent the sums set forth in said Particulars of Demand, 
the sums paid on January 4,1935, January 18, 1935, Febru¬ 
ary 4,1935, and February 18,1935, as therein set forth, hav¬ 
ing been paid without prejudice to defendant’s rights. 

WHEREFORE, by reason of the premises, defendant de¬ 
nies that she is indebted unto plaintiff for account of any 
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past due rent, but on the contrary says that she has paid 
her rent in advance through the month of June 1935, and 
One hundred six and 20/100 ($106.20) Dollars oh account 
of the rent for the month of July 1935, or the sum jof Seven 
hundred and six 20/100 ($706.20) Dollars, which sum she 
demands recoupment, besides costs. 

Third Plea. 

And for a further plea to plaintiff’s complaint, defendant 
says—that previous to the 20th day of August, 1934, the 
plaintiff represented to defendant that there were! no seri¬ 
ous defects in the house owned by him and numbered 1525 
P Street, N. W.; that the heating plant was in perfect con¬ 
dition, save only that the smoke pipe and flue needed clean¬ 
ing, and one radiator in parlor was broken, which could be 
replaced by a radiator taken from the hall of said house, 
and that the plumbing was in perfect condition except for 
new spigot washers to replace those dried out and bne leak 
in the basement at the cut-off valve which would halve to be 
repaired. 

Plaintiff’s attention was called to mouldy spots in the 
walls and he represented to defendant that the house had 
been vacant for a period of years and such mouldy spots 
was only the result of no heat being in the house ^nd that 
the same would disappear entirely when the hoiise was 
aired. 

Relying specifically upon all said representations, 
10 defendant agreed to lease the premises and to make 
the repairs to said radiator and clean the smqke-pipe 
and flue to the heating plant, and to have any leaky ispigots 
and the leak in said cut-off valve repaired and to do the 
necessary decorating and painting. 

That in consideration of said representations she Entered 
into said written lease of said premises, copy of which is 
hereto attached and made part hereof, whereby, 'among 
other things, she leased said premises for the term of three 
years from the first day of September, 1934, at a nionthly 
rental of One hundred and fifty ($150.00) Dollars per 
month and paid the first month’s rent. In consideration 
also of said representations said lease further provided that 
defendant would take the house in its present condition 
and was to be allowed the second and third months ’ ^ent of 
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the lease term to cover the cost of making the necessary 
repairs and/or improvements. 

Said lease further provided if the lessor, the plaintiff, 
was unable to give possession on or before September 1, 
1934, then the rent was to be adjusted and the proper 
amount of adjustment was to be allowed defendant from 
the December rental for the number of days in September 
elapsing prior to possession being given. 

That at the time defendant was negotiating for the said 
lease ahd at the time it was executed, said premises con¬ 
tained furniture, household goods and personal effects of 
plaintiff which he agreed to remove before September 1, 
1934. That said household goods and effects were spread 
over said house and plaintiff did not remove or otherwise 
dispose of all of same until to wit October 15, 1934, on 
which day owing to the false representations as to condition 
of said house, made by plaintiff as aforesaid, and the re¬ 
pairs made necessary thereby, she, for the first time was 
able to take full possession of said house, but then only to 
clean said house and prepare same for the renting of rooms, 
which took to to wit, November 15, 1934. 

That on September 1, 1934, when defendant had 
11 the water turned on preparatory to having the re¬ 
pairs made as per said specific representations of 
plaintiff, plaintiff was present and ordered the plumber, 
whom the defendant had engaged, to turn the water on only 
to the inside valve and to thereafter turn the water on each 
floor at a time, the house being a four story and basement 
house and containing nineteen (19) rooms and four (4) 
baths. When the water was turned on on, to wit, Septem¬ 
ber 1, 1934, as per the directions of plaintiff, defendant for 
the first time discovered the following latent defects; that 
the entire heating plant and plumbing had been frozen, 
pipes were broken under the floors and under the bathroom 
floors, 1 heating risers and branches, and some nineteen (19) 
radiators had been bursted beyond repair; that the condi¬ 
tion of the plumbing and heating plant was such that the 
plaintiff ordered said plumber to do what was necessary to 
put said plumbing and heating plant in good condition. 

That said plumbing and heating concern worked upon 
said heating plant and plumbing, which work necessitated 
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taking up parts of the basement floor, kitchen floor and 
bathroom floors and said work extended to wit, jfrom Sep¬ 
tember 1, 1934, through the 15th day of September 1934, 
and thereafter upon other days and dates to ancj including 
the 15th day of December 1934. That said pluijnbing and 
heating bill totaled the sum of Nine hundred afld twenty- 
six and 54/100 ($926.54) Dollars, which sum plaintiff, al¬ 
though he ordered the work done, has claimed defendant is 
responsible for and has refused to pay the same. 

That although, it was estimated upon plaintiff said rep¬ 
resentations, that the amount of money defendant would 
have to expend to do the work to the heating plant and 
plumbing as represented by plaintiff, and the j necessary 
papering and painting, would not exceed said allowance of 
rent for the months of October and November 1934, to wit, 
the sum of Three hundred ($300.00) Dollars, Defendant ex¬ 
pended thereon, the sum of, to wit One thousand, fifty one 
and 10/100 ($1051.10) Dollars including damage to 
12 plastering, papering and cleaning house afterwards. 

That in addition to the allowance claiiped by de¬ 
fendant according to the Particulars of Demand, hereto at¬ 
tached and made part hereof, defendant paid on Account of 
rent the sums set forth in said Particulars of Demand, the 
sums paid on January 4, 1935, January 18, 1935, Febru¬ 
ary 4,1935, and February 18,1935, as therein set lorth, hav¬ 
ing been paid without prejudice to defendant’s fights. 

WHEREFORE, by reason of the premises the plaintiff, 
at the commencement of the suit, was, and still is indebted 
to the defendant in the sum of Seven hundred six and 
20/100 ($706.20) Dollars, and defendant is willing that the 
same may be set off against the plaintiff’s deniand. 

CHARLES LINKINSj 
Attorney for defendant , 

1733 De Sales Streetj, N. W. 
Washington, D. C. | 

Phone Dist. 3522. 
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13 In the Municipal Court of the District of Columbia. 

No. L. & T. 616,737 

Caleb O’Connor, 1813 16th Street, N. W., Washington, 

D. C., Plaintiff, 

vs. 

Lucile E. Smith, 1525 P Street, N. W., Washington, 

D. C., Defendant . 

Affidavit of Defense . 

Filed March 5, 1935 
District of Columbia, to wit: 

Lucile E. Smith, after being duly sworn according to 
law, upon oath does depose and say that she is the defen¬ 
dant in the above entitled cause of action, wherein Caleb 
O’Connor is named as plaintiff; that she has a good and 
meritorious defense thereto, which is as follows and which 
is of her own personal knowledge. 

That she had negotiations with said plaintiff for the leas¬ 
ing of his house, 1525 P Street, N. W\, Washington, D. C., 
which negotiations occurred during the latter part of July, 
1934 and prior to the 20th day of August, 1934. That on 
two occasions prior to August 20, 1934, she was present 
with Mr. Luther W. Linkins when she was considering such 
a lease and on at least one of said occasions, the plaintiff 
told and represented to, deponent that the heating plant in 
said house was in perfect condition, except that the smoke 
pipe and flue needed cleaning and one radiator in the parlor 
was broken and that the plumbing in said house was in 
perfect condition, except that some new washers would 
have to be put in the spigots where ones had dried out and 
there was a leak in the cut-off water valve. On one of said 
occasions plaintiff’s attention was called to mouldy spots 
on some of the walls and he told and represented to, depo¬ 
nent that the house had been closed for a period of years 
and thbse spots would disappear as soon as the house was 
aired. 

That in reliance specifically upon said representations of 
plaintiff, deponent entered into a lease for said premises 
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with plaintiff on the 20th day of August, j 1934, copy 
14 of which is hereto attached and made a part of this- 
affidavit, because the defects in said plutnbing and 
heating plant, as told her and represented b]v plaintiff 
amounted to a very small expenditure on her pbrt and the 
necessary glazing, papering and painting, whiclj she could 
see, would not have cost her more than several hundred 
dollars. That on the occasions of visits to the Ipuse, when 
the plaintiff was present, prior to the execution of said 
lease, and on the date said lease was executed, plaintiff 
had a great amount of household goods and personal ef¬ 
fects in the house, w r hich he promised to removfe prior to 
September 1, 1934, but did not remove or dispose of all of 
same until the 15th day of October, 1934, on whicjh date de¬ 
ponent took full possession of said house. 

That in furtherance of her agreements in said lease, de¬ 
ponent ordered the Conrad Company, a plumbing and heat¬ 
ing concern, to turn the water on in said house,] to repair 
the spigot washers where the old ones had dried |out, to re¬ 
pair the water cut-off valve, the plumbing defects plaintiff 
had represented were all the defects in the pluihbing and 
to replace the broken radiator in parlor and cle^n furnace 
flue and smoke pipe, which were all the defects ifi the heat¬ 
ing plant which plaintiff had represented were hecessary. 

That said plumbing and heating concern’s pluiiiber came 
to turn on the water in said house on the first d^y of Sep¬ 
tember, 1934 and in the presence of deponent plaintiff or¬ 
dered said plumber to turn on the water from J;he street 
up to the intake valve only and thereafter to tup. on the 
water and test out each floor separately. That iij so doing 
the plumber found a leak in the front of said | premises 
and nothing further was done. 


That on the following Monday plaintiff watched said 
plumber make further tests and in the presence of deponent, 
after he had been told by said plumber it was said plumb¬ 
er’s opinion that the entire plumbing and heatpg plant 
had been frozen, plaintiff ordered said plurrjber to do 
15 all necessary repairs to both the plumbing bud heat¬ 
ing plants. It thereafter developed that! nineteen 
radiators had bursted beyond repair, heating risers and 
branches had bursted, plumbing pipes under the basement 
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floor, and under bathroom floors had bursted. In making 
such tests, leaks, as they showed up, caused the walls and 
ceilings to become damp, flooring of the kitchen and some 
of the bathrooms had to be taken up, which repair work 
continued from September 3, 1934 to October 15, 1934 and 
thereafter, on several occasions to and including the 15th 
day of December, 1934. 

That deponent was kept out of possession of the whole 
of said house until October 15th, 1934, when she moved in, 
but was delayed in the renting of rooms, for which depo¬ 
nent knew, previous to the execution of said lease, she in¬ 
tended to use the premises for. 

That prior to, on and after the 15th day of October, 1934 
deponent had to employ a man for six and one-half weeks, 
at $5.00 per week and two women, at $10.00 per week for 10 
weeks to keep down the dirt and trash, incident to said 
plumbing and heating plant repairs, in an effort to show 
rooms to prospective renters and lost a great number of 
prospects, even after such effort. 

That by reason of the damage to said walls and ceilings 
caused by said latent defects in said plumbing and heating 
plants, when the water had been turned on, deponent had 
to obligate herself for a sum of $1051.10 for necessary re¬ 
pairs, vfliich w*as $751.10 in excess of the estimated amount 
to “cover said repairs and for improvements.’’ 

That said plumbing and heating concern’s bill for re¬ 
pairs to said plumbing and heating plant aggregated the 
sum of $926.54, which bill plaintiff has refused to pay. That 
deponent has read the three pleas and the particulars of 
demand which have been prepared and will be filed in this 
cause, and hereby makes the same part of this affidavit and 
says the facts and items therein stated and set forth axe 
true and that deponent is entitled to the credits 
16 claimed in said Particulars of Demand, by reason of 
plaintiff’s said misrepresentations, by reason of 
credits due under said lease, and by reason of damages sus¬ 
tained by deponent because of plaintiff’s said misrepresen¬ 
tations, exclusive of all set-offs, counter-claims and just 
grounds of defense by plaintiff. Defendant also denies that 
at the time of the filing of said Complaint by plaintiff she 
was in default in the payment of rent to plaintiff under said 
lease but on the contrary she says that by reason of all of 
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said damages, caused as aforesaid, and the credits justly 
due her, her rent is paid in advance. 

Signed LUCILE E. Sl^ITH. 

i 

Subscribed and sworn to before me, a Notary JPublic in 
and for the District of Columbia, this 4th day cif March, 
A. D., 1935. 

SIDNEY E. KENT, 

Notary Public, District of Columbia. 

(Notarial Seal) 

17 In the Municipal Court of the District of Columbia. 

No. L. & T. 616,737. J 

Caleb O’Connor, 1813 16th Street, N. W., Washington, 

D. C., Plaintiff, 


Lucile E. Smith, 1525 P Street, N. W., Washington, 

D. C., Defendant. 

Particulars of Demand. 

Filed March 5, 1935 

Statement of account between plaintiff, Caleb Q’Connor 
and defendant, Lucile E. Smith, defendant, under lease 
dated August 20, 1934, covering premises 1525-^ Street, 
N. W., Washington, D. C. j 

Rental Due. 

1934 September 1. Rent to October 1, 1934 $150.00 

October 1. Rent to November 1, 1934 150.00 

November 1. Rent to December 1, 1934 150.00 

December 1. Rent to January 1, 1935 150.00 

1935 January 1. Rent to February 1, 1935 ! 150.00 

February 1. Rent to March 1, 1935 150.00 

Credits Claimed. j 

1934 

August 21. Rent paid 150.00 

October 1. Rent allowed by lease for the monpi 

of October, account cost of repairs j 150.00 
November 1. Rent allowed by lease for month 

November, account cost of repairs 150.00 
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Difference between estimated cost of repairs 
made by defendant and allowance, as per 
detailed statement, Schedule A. 751.10 

Allowance of rent under lease, because oc¬ 
cupancy not given until October 15, 1934. 

One and 1/2 mos. rent @ $150 per mo. 225.00 

18 1935 

January 4. Paid on account rent without prej 
udice 

January 18. Paid on account rent, without preju 
dice 

February 4. Paid on account rent, without preju 
dice 

February 18. Paid on account rent without preju 
dice 

Difference in favor of defendant, 

Lucile E. Smith $706.20 

$1606.20 $1606.20 

Under First Flea. 

Defendant was not in default in the payment of rent, as 
provided in said lease, but her rent has been paid in ad¬ 
vance through the month of June 1935, and One hundred 
six and 20/100 ($106.20) Dollars on account of rent for the 
month of July 1935. 

Under Second Plea. 

Plea of Recoupment 

To differences due defendant, by reason of plaintiff’s 
misrepresentations, credits and allowances due under lease 
and damages due defendant, which defendant consents may 
apply on rent due and to become due plaintiff $706.20 


Under Third Plea. 

1 Plea of Set-Off. 

Difference due defendant, by way of set-off, which she 
consents may apply on rent due and to become due plain¬ 
tiff * $706.20 


$40.10 

65.00 

35.00 

40.00 
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Schedule A. 

(Item 10, Particulars of Demand), j 

Detailed statement of repairs ordered by defendant, up¬ 
on the representations of plaintiff as to condition fif plumb¬ 
ing and heating plant, extra damage done when \Rater was 
turned on and difference in the estimated costs df repairs 
as set forth in said lease, by reason of plaintiff’s Represen¬ 
tations, as follows: 

19 1934 

October 18. Dennison Co. Water-proofing 
outsides walls, and paperhanging anc} 
painting. $602.00 

September 6. Ironclad Roofing Co.—repairing 
and painting roofs, restrapping gutters^ 
new galvanized iron ventilator, down-1 
spout, etc. 60.00 

October 10. Ironclad Roofing Co. 30 feet new 5 
inch iron 5 inch gutter, and 25 feet gal-j 
vanized 6 inch gutter. 18.00 

September 25. Penn Improvement Co.—repair-| 

ing to electric lights 4.90 

October 1. Penn Improvement Co.—repairing 

front basement electric lights 7.05 

December 15. Harry H. Conrad Co.—Cleaning: 
heating boiler, boiler flues and smoke 
breaching and cement around doors. 8.50 

October 11. Harry H. Conrad Co.—Connecting 1 , 

Gas Stove and cleaning gas heater j 9.60 
October 24. Shade Shop—20 Shades 19.10 

October 26. Shade Shop—5 Shades 6.35 

November 5. Shade Shop—15 Shades 13.50 

October 13. J. W. Simmers,—carpentering, glaz¬ 
ing, 35 sash cords, new sash 31.05 

December 31. Griffith Consumers Co.—servic-1 

ing oil boiler and removal of same \ 69.55 

- $1 849.60 

Additional Damage to Defendant, by Reason of | 

Dirt, Dust, etc. Created by Repairs, Per ! 

• Plaintiff’s Misrepresentations, as Follows: 

Waxing floors 39.00 
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6% week’s cleaning (man) @ $5.00 per 
week 

10 Week’s work, 2 women cleaning @ 
$10.00 per week. 


32.50 


130.00 


$1051.10 

Allowance to cover repairs and decorating and 

papering 300.00 

$751.10 

! CHARLES LINKINS, 

Attorney for Defendant . 

20 (Copy) 

Lease. 

This Lease, Made this Twentieth day of August, 1934, 
by and between Caleb O’Connor, hereinafter called Lessor, 
as party of the first part and Lucille E. Smith, hereinafter 
called Lessee, as party of the second part; 

Witnesseth, That the Lessor does hereby demise and 
lease to the Lessee, and the Lessee does hereby take and 
let from the Lessor, for use only as a business and dwell¬ 
ing the premises known as 1525-P Street, Northwest, other¬ 
wise described as Lot 9 in Square 194, Washington, Dis¬ 
trict of Columbia, for the term of Three years from the 
first day of September, 1934, inclusive to the first day of 
September, 1937, exclusive, at the rate of One Hundred 
and Fifty ($150.00) Dollars per month, in lawful money 
of the United States, which rental Lessee covenants and 
agrees to pay, without demand, to Geo. W. Linkins Co., 
Agents for the Lessor, at its office, in Washington, D. C., 
in monthly instalments, in advance on the first day of each 
month of the term, save and except such proportionate 
part thereof as shall occur during such time as said prem¬ 
ises shall be untenantable by reason of fire, act of God or 
public enemies. 

It is understood and a greed th fit thp Lessee is jo t&ke the 
house in its present condition, but is to be allowed the s ec¬ 
ond and third mo nths renUof The Tea se~ferm to cover the 
"cost of ~making The necessary repairs an d/or improve!! 
'haunts: If the lessor is unable to give posse^sioironor be- 
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fore September 1, 1934, then the rent is to be adjusted and 
the proper amount of adjustment is to be allowed the Les¬ 
see from the December rental payment for th^ number of 
days in September elapsing prior to possession being 
given. 

It is further understood and agreed that the Lessor here¬ 
by agrees to sell the said premises 1525-P Street, North¬ 
west, otherwise described as Lot 9 in Square i 194, to the 
Lessee at any time within nine (9) months frcj>m the date 
possession is given, as indicated by the allowance made on 
December, 1934, rental; 1 

21 Purchase price to be Fifteen Thousand ($15,- 
000.00) Dollars. Terms of sale to be nqt less than 
Twenty-five Hundred ($2500.00) Dollars casl|, the pur¬ 
chaser to assume the balance remaining due on tjhe existing 
Building Association first trust of record and the remain¬ 
ing balance of the purchase price to be represented by an 
installment note, to be secured against the premises sold 
by a second trust in the usual form to be given lj)ack by the 
said purchaser, the Lessee hereunder. The tothl monthly 
payment, including interest and curtailment on the existing 
first trust, and the second trust to be given back,! to be com¬ 
puted so as to be One Hundred and fifty ($150.Q0) Dollars 
per month, with the privilege reserved and granted of mak¬ 
ing larger payments in any amount at any monthly install¬ 
ment date. After deducting the monthly payment of the 
Building Association trust from the amount of| each One 
Hundred and Fifty ($150.00) Dollars monthly installment, 
the amount of interest on the balance of principal remain¬ 
ing due from month to month on the second trufet is to be 
next deducted and the balance of the monthly installment 
to be credited as payment on the second trust principal. 

It is further understood and agreed that the Lessee an¬ 
ticipates the receipt of an inheritance under a will and 
should this inheritance become an accomplished fact with¬ 
in the nine months option period above specified and the 
amount of the inheritance be sufficient to make the down 
payment of Twenty-five Hundred ($2500.00) Dollars, above 
referred to, and by reason of legal delays in the Settlement 
of the estate, should the Lessee be unable to put up the 
Twenty-five Hundred ($2500.00) Dollars within [the time 
specified in the option, namely, nine months, the Lessor here- 
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under hereby agrees, in the event of her signing a binding 
contract to purchase, to give her a reasonable time after the 
expiration of the nine months period within which to make 
settlement under the purchase. 44 Reasonable time” is to 
be construed as being the time necessary to make settle¬ 
ment of the estate providing all steps are taken promptly 
and, in any event, not to exceed the statutory pe- 
22 riods for settlement of estates, without any exten¬ 
sion of time whatsoever for such settlement. 

The terms of the blank form of purchase contract at¬ 
tached hereto and made a part hereof are to apply as to 
other details of the purchase and settlement. 

The parties hereto by their signatures to this lease mu¬ 
tually and specifically agree to all the terms and conditions 
as herein specified and it is further understood and agreed 
between the parties hereto that the Geo. W. Linkins Co. is 
to deduct and receive from each monthly rental payment 
the usual 5% Real Estate Board commission on the amount 
of all rental collected during the term of this lease or any 
renewal thereof or until the purchase by the Lessee is ac¬ 
complished, when the said Geo. W. Linkins Co. is to receive 
the regular Real Estate Board rate of commission in the 
event the option above referred to, to purchase the prop¬ 
erty, is exercised. 

The Lessee covenants and agrees to pay all gas, electric 
light, telephone and water rent bills chargeable against said 
premises during the term hereof, and not to use said prem¬ 
ises or any part thereof for any unlawful or dangerous 
purpose or for any other purpose than above agreed. 

The Lessee covenants and agrees to keep said premises 
clean and in as good sanitary condition and order as when 
received; to allow no accumulation of trash or dirt to re¬ 
main in or about the same, and, at the end of the term to re¬ 
store the same to the Lessor in as good order as when re¬ 
ceived, ordinary wear and tear, damage by fire and other 
elements excepted. 

The Lessee covenants and agrees that upon failure to pay 
the said rent as aforesaid, or upon breach of any of the 
agreements and covenants herein contained, this lease shall 
cease and determine, at the option of the Lessor, who may 
re-enter or proceed to recover possession of said premises 
by legal process or otherwise, and the Lessee hereby waives 
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all rights to a thirty day notice or any other 'notice to 
quit. 

23 The Lessee to have the right to have removed, at 
her own cost and expense, the present oil tyurner at¬ 
tachment to the central heating plant and to hav£ the said 
plant reconverted to a coal burner if she determines to do 
so, except that, if the conversion is made’ prior to her exer¬ 
cising her right of purchase hereunder, then tljie Lessor 
shall be entitled to the salvage value of the present oil 
burner. 

It is further covenanted and agreed that this lease and 
purchase agreement shall bind the heirs, executors and ad¬ 
ministrators of the parties hereto, and the assigns of the 
Lessor, but it shall not be transferred or assigned,! nor shall 
said premises be sub-let, in whole or in part, either in bank¬ 
ruptcy or otherwise, nor shall possession of the s^id prem¬ 
ises, or any part thereof, be transferred in anyj manner, 
voluntary or otherwise, by the Lessee, without written con¬ 
sent of the Lessor first had. The waiver of the breach of 
any covenant or agreement herein contained shajl not af¬ 
fect the validity of the covenant or agreement, or of this 
lease, 


Witnesses: 


(Signed) Caleb. ()’Connor 

ties s or. 

i 


(Signed) Lucille 

(Signed) Luther W. Linkins. 





. Smith 
essee. 
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Verdict. 


March 26, 1935—Come now the parties hereto aiid a jury 
of twelve good and lawful citizens of this District, to wit:— 
Clarence N. Burton, John R. Lewis, Samuel H. Kauffman, 
Leonard W. Groome, Henry E. Beck, Robert J.j McRey- 
nolds, Adolph J. Schafhirt, Charles A. Hinkel, Henry B. 
Rutter, Dwight K. Terry, Louis F. Schwartz, Frank M. Rus¬ 
sell, who are duly sworn to well and truly try thej matters 
of difference herein between the plaintiff and defendant 
and after this cause is heard and given to the saict jury in 
charge, they upon their oath say they (directed) find in 
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favor of the plaintiff for possession of premises 1525 P 
Street, N. W., located in the District of Columbia. 

Date Motion for New Trial Was Filed. 

Defendant’s motion for new trial filed March 30, 1935. 

Motion to Stay Proceedings. 

Filed May 20,1935 

Now comes the defendant, Lucille E. Smith, by her attor¬ 
ney of record, Charles Linkins and moves the court to stal 
all further proceedings herein because she has paid to plain¬ 
tiff Caleb 0 ’Connor without prejudice to her rights, all rent 
due in advance at time the complaint and summons was filed 
in this cause and has tendered the interest due thereon and 
costs in this case, to said plaintiff and now renews and ten¬ 
ders said interest and costs in open court, and is willing to 
deposit the same in the registry of this court, according to 
affidavit hereto attached and made part hereof. 

! (s) CHARLES LINKINS, 

Attorney for Defendant, 

| 1733 DeSales St., N. W., 

Washington, D. C. 

25 Affidavit in Support of Motion to Stay Proceedings. 

Filed May 20,1935 
District of Columbia, to wit : 

Charles Linkins, after being duly sworn according to law, 
upon oath does depose and say that he is attorney of record 
for the defendant, Lucille E. Smith, in the above entitled 
cause of action, wherein Caleb O’Connor, is named as plain¬ 
tiff and that deponent has personal knowledge of the mat¬ 
ters and things herein stated. 

That on the 22nd. day of April, 1935, he paid to Henry 
Gilligan, attorney of record for said plaintiff, the sum of 
$269.90 being all the rent due from the defendant to March 
1, 1935, without any claimed deductions of defendant, the 
Complaint in this cause having been filed the day of 

February, 1935 and that said Henry Gilligan executed a 
receipt therefor, which is in vrords and figures following:— 

“Received from Charles Linkins, Atty—$269.90. Rent— 
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1525 P St. N. W. to Feb. 28, 1935. Without prejudice to 
defendant’s rights. April 22, 1935. 

(Signed) Henry Gilligan.” 

j 

That at the time of such payment deponent to|d said at¬ 
torney that the acceptance of such sum in cash jmight put 
his client out of court and that deponent so claimed the law 
to be. That said attorney stated that he would not admit 
such to be the case. That as an effort was bein^ made to 
exercise an option to buy on the part of said defendant, con¬ 
tained in said lease it was agreed that the hearing of the 
Motion for a New Trial filed herein, should be continued to 
May 20, 1935, to give defendant more time to perfect the 
matter of purchase. 

That this affidavit is made in support of a Motibn to Stay 
further proceedings herein and that said payment 
26 and this said Motion were made and fil^d, respec¬ 
tively, before any judgment has been entered herein. 

(Signed) CHARLES LljNKINS 

Subscribed and sworn to before me, a Notary I Public in 
and for the District of Columbia, this 20th. daV of May, 
1935. 


(Signed) BLANCHE NEFF, 
(Seal) Notary Public, District of Columbia. 

27 In the Municipal Court of the District of Columbia. 

Landlord and Tenant No. 616,737. 

Caleb O’Connor, Plaintiff, 


vs. 


Lucille E. Smith, Defendant . 


To Messrs. Henry Gilligan and James A. Crook^, 
Attorneys for Plaintiff, 

McGill Building, Washington, D. C. 

Please take notice that within Bill of Exceptions will be 
called to the attention of and submitted to the cfcrnrt (Mr. 
Judge Mattingly) on the 3rd day of September!, 1935, at 
10 o’clock A. M., or as soon thereafter as counsel can be 
heard, for the purpose of having the same signed and 
sealed by the court. 

A CHARLES LINKERS, 

Attorney for Defendant . 
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Service of the foregoing notice and copy of said Bill of 
Exceptions acknowledged this 26th day of August, 1935, 
and it is hereby agreed that said Bill of Exceptions may 
be settled in accordance with said notice. 

HENRY GILLIGAN, 

1 Of Counsel for Plaintiff. 

28 In the Municipal Court of the District of Columbia. 

Landlord and Tenant No. 616,737. 

Caleb O’Connor, Plaintiff , 
vs. 

Lucille E. Smith, Defendant. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before Mr. 
Judge Mattingly and a jury duly empaneled and sworn to 
try the issues herein, which trial began on the 26th day of 
March 1935, and was concluded the same day, Caleb O’Con¬ 
nor, the plaintiff herein, being first duly sworn, testified on 
his own behalf, on direct examination, in substance as fol¬ 
lows: 

That he was the owner and Lessor of premises 1525-P 
Street, N. W., Washington, D. C. and that the defendant, 
Lucille E. Smith was in default of rent as reserved in the 
lease as follows: 

Balance due on the month of January 1935 $119.90 

Rent for the month of February, 1935 150.00 


i Total $269.90 

That no rent had been paid since the filing of the Com¬ 
plaint, February 19,1935, down to date. 

The lease was offered in evidence and plaintiff rested. 

Whereupon, the defendant, Lucille E. Smith, to maintain 
the issues joined on plaintiff’s Complaint and her pleas 
thereto, offered the following witnesses, who, after each be¬ 
ing duly sworn, testified in substance as follows: 

Luther W. Linkins: In the real estate business for 28 
years and Vice President of Geo. W. Linkins Co., who rep¬ 
resenting Lucille E. Smith, defendant, visited the premises 
on several occasions with her, previous to the drafting of 
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the lease. On two occasions, plaintiff was present. 

29 All testimony by defendant’s witnesses, tending to 
vary the terms of the written lease by parol evidence ' 

of conversations held prior to the execution of the ;le'a5e',^was 
objected, to by plaintiff, and was received' su byettr~to~ su:ch 
objectio n, the court r eserving its ruling until lat^r. 

The house was unoccupied, though practically felled with 
furniture, and there was no water on in the hou^e. Plain¬ 
tiff, on both occasions, in answer to direct questions from 
witness, stated that the heating plant was in perfect condi¬ 
tion, with the exception of a leak in the dining room radia¬ 
tor, and cleaning furnace and that the plumbing vjas in per¬ 
fect condition, except a leak in the cut-off valve furnish¬ 
ing the water to the house, and such washers }n spigots 
which had dried out. That he went over with defendant 
and plaintiff the cost of such decorating and, upon quali¬ 
fying as to his knowledge and experience in sucfe matters 
said that the needed repairs to plumbing and heatjmg would 
not exceed Ten ($10.00) Dollars and necessary papering 
and painting would not exceed Two hundred jand fifty 
($250.00) Dollars. That Mr. O’Connor said that bne of the 
radiators in the hall which interfered with the ojpening of 
a door could be removed and replace the radiafor in the 
living room, which was broken. 

On the second visit witness had called Mr. OjCoimor’s 
attention to discolored spots in the wall paper iq many of 
the rooms and Mr. O’Connor replied that they were not 
leaks of any character; that the house had been closed for 
some several years and as soon as it was aired, spch spots 
would disappear. That Mr. O’Connor Wanted a provi¬ 
sion in the lease that Mrs. Smith would make hey own re¬ 
pairs, and when witness gave Mrs. Smith his rou^h idea of 
the cost of repair not exceeding Three Hundred |($300.00) 
Dollars, at the outside, because heating plant and plumbing 
were in good condition, which statement was mafee in the 
presence of Mr. O’Connor, witness agreed to draft a lease 
by which Mr. O’Connor was to allow two month’s rent, 
Three Hundred ($300.00) Dollars, “to cover the cost of j 
making the necessary repairs and/or improvements. ” 

30 The lease was accordingly drafted by witness and 
executed by defendant and plaintiff, and that lan- j 

guage was used in the lease because of plaintiff, rejpresenta- j 


\ 
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tions and the rough estimate of witness given of repairs, in 
plaintiff’s presence. 

Witness, for defendant, ordered The Dennison Company 
to estimate on papering and painting which estimate 
amounted to Tvro hundred and ten ($210.00) Dollars. 

The latter part of August, 1934, witness ordered the 
Harry H. Conrad Company to turn water on in the house, 
September 1,1934, and make repairs to water cut-off valve, 
repair spigots where washers were dried out and change 
radiator from hall to living room, to replace the radiator 
there and to clean the furnace pipes, all the work plaintiff 
represented was necessary. Thereafter it developed that 
the entire heating and plumbing systems had been frozen 
and had bursted in many places, resulting in extensive re¬ 
pairs and nineteen (19) new radiators having to be put in, 
at a Cost of Nine hundred and eighteen ($918.00) Dollars. 
That the Dennison Company’s final bill, which was in¬ 
creased from the original estimate before the water was 
turned on, by Three hundred ninety-three ($393.00) Dol¬ 
lars; total Six hundred, three ($603.00) Dollars; was neces¬ 
sitated by reason of replastering walls and ceilings cut to 
get at leaky pipes and the wet plaster from such leaks and 
water proofing walls. 

On cross-examination the witness testified as follows: 
That plaintiff had told him the house had been unoccupied 
for several years; that dust and dirt had accumulated every¬ 
where, and the walls and ceilings were badly spotted; that 
he had inspected the house twice with defendant before he 
drew the lease; that he had been a real estate agent for 
twenty-eight years. Witness identified certain correspon¬ 
dence, as follows: two letters, dated September 13, 1934, 
and October 22,1934, on the letterheads of Geo. W. Linkins 
Co., signed by him, and copy of letter, dated October 30th, 
1934, addressed to witness by plaintiff. The letters fol¬ 
low: 

31 “Washington, September 13, 1934. 

Mr. Caleb O’Connor, 

1813 16th St., N. W., 

Washington, D. C. 

Dear Mr. O’Connor: 

I understand from Mr. Conrad that you have instructed 
his men to proceed immediately to replace the broken pipes 
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and radiators in the heating system in your hou^e at 1525 
P Street, N. W. 

I am very glad that you have taken this fair vifcw of the 
matter as neither Lucille Smith, the tenant, or mypelf knew 
that the heating plant had been permitted to freeze up. In 
fact, the only discussion of the question was to the effect 
that we would have to have a heating man go ovet the sys¬ 
tem to make sure it was thoroughly clean and filled with 
water ahead of starting the fires. These brokeh heating 
pipes, no doubt, account for the condition of the w)all paper 
which I was trying to account for. 

I have told Lucille Smith that I felt sure, undejr the cir¬ 
cumstances, that you would do the fair thing with respect 
to this unexpected condition and the incidental expanse con¬ 
nected therewith and will appreciate your advi sing me 
whether I shall have Mr. Conrad’s bill for his work, in ex¬ 
cess of turning on the water, spigots and repairing the 
basement leak which you called to our attention, sefit to you 
or will you want it to be allowed in the rental payments 
which Lucille Smith is to make under her agreement, com¬ 
mencing December 1st. We shall try to make the arrange¬ 
ment accordingly with Mr. Conrad for his paymenffc. 

When you have the schedule of furnishings completed 
which Lucille is buying from you, I will prepare the neces¬ 
sary conditional bill of sale contract for her execution. 

Very truly yours, 

LWL :mh LUTHEK W. LIN^INS ’ ’ 

Washington, October 22, 1934. 

Mr. Caleb O’Connor, 

1813 16th St., N. W., ! 

Washington, D. C. 

Dear Sir: j 

In accordance with your instructions to Lucille Smith, 
the repairs to the heating plant in 1525 P Street, N. have 
been completed. 

Because of this delay in repairing the heating plarit which 
you instructed Miss Smith to proceed with, you, of course, 
know she is only now in a position to get her room$ rented 
and to get any income from the property and know^, under 
the circumstances, in accordance with your statemjents to 
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her, that you will make a proper allowance to her for all 
the cost of this repair and by reason of the enforced delay 
in putting the property on an income basis. 

I have the bills in hand for this expense and would like 
you to come in to see me some time tomorrow afternoon, 
when we can arrange for the necessary adjustments. If you 
will call me at the office around ten or ten thirty tomorrow 
morning, we can make a definite appointment for this meet¬ 
ing. 

32 I might add that there were items of expense to 
which she has been placed, necessary to make the 
premises water tight, which were not anticipated. 

I will go over the whole matter with you when you come 
in. 

You have also delayed in the completion of the papers for 
the purchase of the furnishings which Miss Smith agreed 
to buy from you on a monthly payment basis. It would 
seem proper to conclude this part of the transaction at the 
same time. 

Very truly yours, 

LWL ;mh LUTHER W. LINKINS’ ’ 

Mr. Luther Linkins, 
c/o George W. Linkins Co., 

1733 De Sales St., N. W., 

Washington, D. C. 

Dear Sir: 

i 

With reference to your letters of September 13th and 
October 22nd, please be advised that I have not at any time 
“instructed’’ Miss Smith, you or anyone else with refer¬ 
ence to any repairs on the house at 1525 P Street, N. W. 

The contract drawn up by you provides that I am to 
make an allowance of the second and third month’s rent in 
lieu of repairs, which are to be paid for by the lessee. 

If you have anything further to say in this connection, 
please take the matter, up with my agent, Mr. R. L. Mc- 
Keever. 

Yours very truly, 

CALEB O’CONNOR. 


CO’C/EGR” 
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Henry Trundle, a journeyman plumber, testified he was 
in charge of the plumbing and heating work at 1525 P 
Street, N. W. On the first visit to the house, September 1, 
1934, he met Mr. 0 ’Connor there. Mr. 0 ’Connor told him to 
repair the leak at the cut-off valve and then turn tpe; water 
on each floor at a time. Witness made that repair 1 After¬ 
wards he turned the water on to the house and foutnd leaks 
behind the laundry tubs. As it was Saturday, he turned 
the water off. He returned the following Monday and up¬ 
on turning the water on found pipes broken all §ver the 
house; under basement floor, in the walls of many of the 
rooms, under the second floor bath, the third floor bath and 
the fourth floor bath. Mr. O’Connor came that inorning 
and witness explained the condition found and saicj the en¬ 
tire heating and plumbing systems showed evidence 
33 of having been frozen. Witness recalled that on 
Saturday previous Mr. O’Connor had cautioned him 
to turn the water on each floor at a time. On this Mon¬ 
day Mr. O’Connor said to witness, in the presence of de¬ 
fendant, who happened to be there—“The necessary re¬ 
pairs will have to be made sooner or later, so go ahejad with 
them”. Mr. O’Connor also said on this occasion that the 
witness could use the radiator in the hall to replace the 
broken radiator in the living room. .Witne ss I henjtpjd Mr. 
_ O’Connor that other leaks would pxobaMy.Ahow jip i|n othe r' 
radiators, to which Mr. (PConnor stated t o wit ne ss th at. 
^otEerThanTiving room radiator, he was sure~~all tjhe rest 
woulcTBe 0. K. On that occasion It took about fEree weeks 
~To make the main repairs and it was necessary, in addition 
to a general overhauling of the water pipes, to repjair the 
heating pipes and fittings in the walls and under floors and 
to put in nineteen (19) new radiators. Mr. O’Connbr was 
at the house from time to time and witness kept iim in¬ 
formed as to what work was being done. 

Witness recalls on one occasion while work was progress¬ 
ing, Mr. O’Connor was asked by Mrs. Smith to gp over 
with her the general conditions and he said he was in a taxi 
and had to hurry that day. 

The tickets for the time of plumbers and the material 
used were offered in evidence by the Auditor of the plumb¬ 
ing and heating concern, detailing the time and material 
used and the cost of each item. 
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On cross-examination witness admitted he was merely an 
employee of Mr. Conrad, that he knew nothing about the 
lease, and that Mr. O’Connor may have said to Mrs. Smith 
and not to him that the repairs will have to be made and 
you had better go ahead with them. 

Ralph S. Dennison—testified that he had been in paper¬ 
ing hanging and painting business in the District of Co¬ 
lumbia. 1 That he went to this house in the late summer of 
1934 and made an estimate on the necessary work to be 
done in his line; it was August 26, 1934, and gave Mr. Lu¬ 
ther Linkins an estimate for Two hundred and ten ($210.00) 
Dollars for the necessarv work. Thereafter witness 

34 gave Mr. Linkins a revised estimate, when he could 
see conditions behind the furniture which was in the 

house, of Two hundred and seventy two ($272.00) Dol¬ 
lars, and was ordered to go ahead with the work. 

35 Put the scrapers to work on Sunday, September 2nd, 
and the next day he was ordered to stop on account of 

the leaks. 

He was called back after the bulk of Mr. Conrad’s work 
was done and there was so much wet plaster in the walls 
and ceilings of the rooms, and channels in the walls, where 
they had cut through to get at the pipes, he could make no 
estimate and was finallv ordered bv Mr. Linkins to finish the 

*/ w> 

job on a time and material basis. 

In the basement there were holes and channels and 
through the walls and ceilings, mostly ceilings. The ceil¬ 
ing and side walls of the bath adjoining the kitchen had 
fallen and had to be replastered. 

In the first floor Butler’s Pantry, the plastering had to be 
repaired owing to the dampness from leaks. We had to 
give this work a coat of shellac first to kill the dampness 
and had to thereafter point the walls. In the hall of the 
rear stairwav the same condition existed. 

The house was not usable while the plumbing and work 
of witness was going on and work of witness was slowed 
up on Account of waiting for walls and new plastering to dry 
out. There was but one person in any of the rooms and it 
was a verv large house. Witness did not finallv finish until 
November IS, 1934, and the extra work occasioned by the 
leaks and dampness therefrom amounted to One hundred 
and twenty-six ($126.00) Dollars, but witness excluded a 
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good deal of water-proofing he did on the outside kails be¬ 
cause he did not think he could positively say that j this was 
caused from the leaks to the plumbing and heating systems. 

The witness’ itemized statement of work done ^n detail, 
and cost of each item, was offered in evidence. 

Lucille E. Smith—the defendant, testified in substance as 
follows: 

That she sought Mr. Luther W. Linkins to negotiate for 
a lease of the premises in early July, 1934. That tjiey both 
met Mr. O’Connor at the house about the middle! of July 
at which time Mr. O’Connor said he would make no repairs 
and Mr. Linkins then asked Mr. O’Connor tjhe exact 
36 condition of the house, stating he wanted !to know 
what it would cost her to put it in conditioln before 
she would lease. That Mr. O’Connor answered Mrj Linkins 
and said that the heating and plumbing systems I were in 
good condition, except that there was a leak in the water 
cut-off valve and there were some dry spigot washers to be 
replaced; that there was a break in the living rooin radia¬ 
tor, but that radiator could be replaced by taking pne from 
the hall, and the pipes to the furnace would have to be 
cleaned. 

Mr. Linkins and witness again met Mr. O’Connor at the 
house in August, before the lease was signed, and Mr. 
O’Connor again affirmed the good condition of the plumb¬ 
ing and heating systems, with the minor exceptions noted 
by him on their previous visit. On this second visit, Mr. 
Linkins asked Mr. O’Connor as to spots on the wall paper 
in some of the rooms and Mr. O’Connor replied [that the 
house had been closed for a number of years ai|id these 

snots would drv out as soon as the house was aiJ*ed. On 
*■ m • 

this occasion Mr. Linkins stated that the plumbijig work 
would not cost more than Fifteen ($15.00) Dollarsjand the 
necessary papering and painting would not cost mbre than 


Two hundred and fifty ($250.00) Dollars, at the [outside, 
and Mr. O’Connor agreed to allow two months renjt, Three 
Hundred ($300.00) Dollars, to cover the cost of I the re¬ 
pairs. That the lease was thereafter drafted andj signed, 
covering the matter that way. That Mr. O’Connpr knew 
witness was going to use the place for room renting. The 
occasion for the second visit was to go over carefullv the 
cost of repairs, before the lease was signed, as Mr\ O’Con- 
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nor was insisting that witness take the house in its present 
condition. 

When Mr. Linkins told witness what the cost of the nec¬ 
essary repairs would be, Mr. O’Connor, Mr. Linkins and 
witness were down stairs in the kitchen. 

Witness was present September 1, 1934, when plumber 

came and heard Mr. O’Connor tell the plumber to turn the 

Water on as far as the cut-off valve. He turned the 

37 water on and a large leak appear- outside in the front 

yard. He repaired that leak and said he would be 

back Mondav. 

* 

On Mondav Mr. O’Connor came bv the house. The 
plumber had turned the water on and leaks had shown up 
everywhere. Witness heard the plumber tell Mr. O’Con¬ 
nor that both heating and plumbing had frozen all over the 
house and also heard Mr. O’Connor tell the plumber to go 
ahead and do the necessary work to put plumbing and heat¬ 
ing in good condition, 

The front yard had to be dug up where the leak was out¬ 
side; basement floor had to be dug up and bathroom floor 
in the basement; the floor of the room next to the kitchen 
had to be dug up; leaks showed up under the floors of the 
bathrooms on the first, second, third and fourth floors; the 
walls hhd to be cut in six rooms and the four bathrooms to 
get at the leaky pipes. Nineteen new radiators had to be 
put it. New plumbing and heating pipes had to be put back 
in the walls and under the floors, and after the main work 
was done, other leaks showed up and the plumber had to 
come back three or four times, the last time in December to 
fix other leaks which showed up. That people came to look 
at rooms, but went awav. Witness rented onlv one room 
and this at a lower rental of twenty ($20.00) Dollars per 
month, for the parties had to do without water for more 
than a month. The plumber’s bill was over Nine hundred 
($900.00) Dollars, and Mr. O’Connor has refused to pay 
the bill, though witness heard him tell the plumber to go 
ahead and do the work. The paperhanger did not finish 
until the latter part of November, and witness did not rent 
another room until November 20th. 

Because of the dampness to the floors witness had lo have 
them painted and after all the bulk of the work was done, 
had to dean the place up. Witness paid a man Five ($5.00) 
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Dollars a week for six and one-half weeks and twjo women 
at Ten ($10.00) Dollars per week for ten (10) \keeks for 
the cleaning-. Witness relied upon what M|\ 0’Con- 
38 nor said about the plumbing and heating or 4he would 
not have signed the lease. 

At the time witness rented the house Mr. O’Cojnnor had 
it full of furniture. ITe told Mr. Linkins and with ess that 
lie would move it or sell it before September 1. Ajfter Sep¬ 
tember 1, he moved some of it out and then began [negotiat¬ 
ing for witness to buy same, although he had sjpoken to 
witness and Mr. Linkins before about that. She heard Mr. 
Linkins tell Mr. O’Connor that the carpets were worth noth¬ 
ing and it was agreed between Mr. O’Connor and Mr. Link¬ 
ins that Mr. O’Connor would prepare the papers and send 
them to Mr. Linkins for approval. Witness heard nothing 
from Mr. O’Connor about the purchase of the furniture un¬ 
til he came to the house October 19, 1935, and she isigned a 
conditional sales agreement to buy the furniture. She 
asked Mr. O’Connor if Mr. Linkins had approved the pa¬ 
pers and he said “yes and witness signed them| without 
reading them. She later learned that Mr. Linkins knew 
nothing about the matter and correspondence from Mr. 
Linkins to Mr. O’Connor was introduced in evidence show¬ 
ing that the plaintiff was to settle this matter with AjTr. Link¬ 
ins. He, therefore, tricked witness into buying thej carpets 
and other things at a high price. She did not knokv it but 
Mr. O’Connor had the papers prepared as of Odtober 1, 
1934, and not as of the date she signed them. 


The conditional sales agreement was offered in evidence. 
On cross-examination this witness testified in substance 
as follows: 


That she had a key to the house on September !l, 1934, 
and thereafter kept the same; that she examined tlije condi¬ 
tional bill of sale for furniture in the presence of Mrj O’Con¬ 
nor and Henry Gilligan, a Notary Public, who explained it 
to her fullv; that she did not ask whether Mr. Linkins had 
examined it, and that she signed and acknowledge^ it be¬ 
fore the said Henry Gilligan; further, she admitted that 
Mr. O’Connor told her, when the radiator leaks developed, 
that she would have to have them repaired sooner <^r later, 
and she might as well have it done; that shejhad in- 
39 spected the house twice with her agent, Mr. Linkins, 
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and twice was in it before executing the lease with a man 
named Riddick. 

Or re-direct the witness testified that she could not rent 
the rooms during all that time because of the condition of 
the house and the furniture being there dressed the place 
up a little. 

The defendant’s evidence had been admitted subject to 
objection at the close of defendant’s case. 

Thereupon when defendant announced that she rested, 
plaintiff’s attorneys objec ted to her tes timony and evidence 
on the ground that it was an attempt to vary the terms of a 
written contract—the lease; further the lease itself pro¬ 
vided that defendant took the property “in its present con¬ 
dition”; that the lease was drawn by Luther Linkins, real 
estate agent of the defendant, himself a man of long years 
of reah estate experience, that defendant executed the lease 
before it was presented to plaintiff for execution; that de¬ 
fendant was fully acquainted with the fact that the house 
had been unoccupied for years. 

Whereupon Plaintiff’s attorneys moved that the jury be 
instructed to return a verdict for plaintiff for possession 
of the premises and costs. 

Argument was permitted and defendant’s attorney con¬ 
tended : 

1. That the testimony tended to prove an ouster during 
the time required to make all the plumbing, heating and 
decorating repairs, and cleaning afterwards, except the one 
room rented, and that the case should go to the jury to 
determine from the evidence if there had been an ouster, 
and if so, what remittance on account of rent defendant was 
entitled by reason of such ouster. 

2. That it was for the jury to determine from all the evi¬ 
dence, if the plaintiff had made the misrepresentations al¬ 
leged, which induced the defendant to enter into the lease 
and that all the evidence tending to prove the same, was 
competent. 

3. That the case should go to the jury, for it was for them 
to determine from all the evidence the understanding of 

the plaintiff and defendant had before the lease was 
40 1 entered into, as to what it would cost to make the 

necessary repairs as represented by plaintiff and 
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which resulted in the language used in the lease Rowing 
the two month’s rent “to cover the cost of repairs’!’. 

4. That the case should be submitted to the jur^ and it 
was for them to determine from all the evidence upder the 
equitable plea of recoupment and under Section 1535 C, Code 
1924, after determining the amount of damage caused de¬ 
fendant by plaintiff’s misrepresentations, to find whether 
or not on February 19, 1935, the defendant was ini default 
of the payment of rent. 

Defendant insisted that she had the right to this nega¬ 
tive relief under Section 1535 C, Code 1924 and under the 
equitable plea of recoupment. 

That it was for the jury to find from all the evidence 
whether or not defendant was entitled to any credit on the 

reason of plaintiff still haVing his 
•n September 1, 1934, and not hav¬ 
ing sold the bulk of it to defendant until October 19, 1934, 
and if so the amount thereof, in accordance with tjerms of 
the lease. 

The court granted the motion to direct a verdict in favor 
of plaintiff, saying: 

“I know Mr. Luther Linkins personally and believe every 
word he has testified to here on the witness stand. He is a 
very astute real estate man, and has been in the business 
for over twenty years. He drew the lease himself, l^ad Mrs. 
Smith execute it first and then later presented it| to Mr. 
O’Connor for execution. He knew the house hid been 
closed up for several years, saw and commented on its con¬ 
dition, and yet he put into the lease that the lessee ^ook the 
propertv “in its present condition.” 

“In cases of this kind I very much prefer to let the 
jury decide on the evidence but I cannot with a good con¬ 
science do so in this case. 


December 1934 rent by 


Lure in 


“I, therefore, have to direct the jury to find for th{e plain¬ 
tiff for the possession of the premises and costs.”! 

To the action of the court, the defendant noted excep¬ 
tions to the court’s refusal to allow the case to go to 
41 the jury upon the five grounds hereinbefore set 
forth, which grounds were renewed; to the Court’s 
granting the motion of plaintiff to exclude all defendant’s 
testimony; to the ruling of the court that defendants testi¬ 
mony was inadmissible to vary the terms of the lepse and 
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to the Court’s action in directing a verdict for plaintiff as 
aforesaid, all of which exceptions were allowed by the court 
and duly noted. 

Thereupon the court so instructed the jury to return a 
verdict for plaintiff for possession of the premises and 
costs. Such verdict was duly rendered by the jury and 
recorded in the minutes of the court. 

Thereafter in due course defendant moved for a new 
trial, which motion was continued lawfully until 
42 finally overruled, as hereinafter set forth. 

That on the 22nd day of April 1935, a day to which 
the motion for a new trial was continued, plaintiff accepted 
the alleged back rent and rent due to March 1, 1935, and 
gave a receipt therefor, making a written tender of this 
rent, copy of which is as follows: 

In the Municipal Court of the District of Columbia 

L. & T. No. 616737. 

Caleb 0 ’Connor, 1813 16th Street, N. W., Plaintiff 

vs. 

Lucille E. Smith, 1525 P Street, N. W., Defendant 

TENDER. 

The defendant, Lucille E. Smith by her attorney of record 
Charles Linkins now tenders, but without prejudice to her 
rights, the amount of rent due above named plaintiff 
through the last day of February 1935, which sum includes 
the rent due and owing in advance at the time the complaint 
in this cause was filed. 

Rent for the month of December to Jan. 1, 1935 $150.00 

Rent for the month of January to Feb. 1, 1935 150.00 

Rent for the month of February to March 1, 1935 150.00 

By payments without prejudice as follows: 


January 4, 1935 $40.10 

January 18, 1935 cash 65.00 

February 4, 1935 “ 35.00 

February 18, 1935 4 4 40.00 

Balance due and hereby tendered 269.90 


$450.00 $450.00 
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That copy of receipt given therefor is as j follows: 

43 4 6 Received from Charles Linkins, Atty.—$269.90 
rent 1525 P Street, N. W. to Feb. 28, 1935. 

Without prejudice to defendant’s rights April 22, 1935 

(Signed) HENRY G1LLIGAN.” 

Thereupon the court continued the hearing on the motion 
for a new trial to May 20, 1935, as counsel were Consider¬ 
ing the purchase and sale of the property under the terms 
of the lease. 

On May 20, 1935, a motion to Stay Proceedings \yas made 
by defendant, supported by affidavit of defendant’s at¬ 
torney, on the ground that plaintiff had accepted the rent 
as such to March 1, 1935, which included rent for jiine (9) 
days after complaint filed and that plaintiff had thereby 
waived the forfeiture of the lease claimed in the cotnplaint. 

Said motion was on the same day argued and submitted 
to the court. In the argument attorneys for plaintiff con¬ 
tended that interest and costs had not been paid and de¬ 
fendant’s attorney contended that by accepting fhe rent 
and giving the receipt therefor, plaintiff had waived inter¬ 
est and costs, ce’ o 1 ~ ca 

Thereupon, the hearing on the motion for new trial was 
continued. 

On July 27, 1935, the court overruled the motioln for a 
new trial and the motion to Stay Further Proceedings, to 
which defendant duly noted exceptions upon thp same 
grounds as hereinbefore set forth (but for the sake of 
brevity, not here again repeated) which were allowed by the 
court and duly noted. 

Thereupon on said 27th day of July, 1935, the cburt en¬ 
tered judgment in favor of the plaintiff for possession of 
said premises and costs and defendant noted exceptions 
thereto upon all of the grounds hereinbefore set 

44 forth, which exceptions were allowed by thp court 
and duly noted. 

The foregoing statement of evidence and testimony is 
the substance of all the testimony and evidence Rearing 
upon the exceptions herein reserved on behalf of j defen¬ 
dant. 




i 
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And thereupon, and as all of the said exceptions were 
duly noted and allowed as aforesaid and duly entered upon 
the minutes of the court, before the jury retired to con¬ 
sider of its verdict, and afterwards by reason of rulings 
and the action of the court in the premises, and because the 
matters and things hereinbefore recited are not matters of 
record herein, which is hereby ordered, so that the defen¬ 
dant may have her case reviewed upon her petition for a 
writ of Error to this court, which petition is now duly be¬ 
fore the United States Court of Appeals for the District of 
Columbia for action by that court, the defendant by her 
attorney, moves the court to sign and seal this, her Bill of 
Exceptions, to have the same force and effect as if each and 
every one of said exceptions had been separately signed 
and sealed, which motion is granted by the court; 

And thereupon the defendant tenders this, her Bill of 
Exceptions, and requests the court to sign and seal the 
same, which is accordingly done, now for then, this 28th 
day of February, 1936. 

' ROBT. E. MATTINGLY (Seal) 

Judge . 

Submitted in triplicate this 3rd day of September, 1935. 

(Signed) ROBT. E. MATTINGLY, 
Approved: Judge . 

CHARLES LINKINS, 

Attorney for Defendant . 

HENRY GILLIGAN, 

Of attorneys for Plaintiff. 

45 1 Date Motion for New Trial ivas Overruled. 

Defendant’s motion for new trial was overruled on 
July 27,1935. 

Date Motion to Stay Proceedings was Overruled. 

Defendant’s motion to stay proceedings was overruled 
on July 27, 1935. 

Judgment. 

July 27, 1935—Upon consideration of defendant’s mo¬ 
tions for new trial and to stay proceedings in this cause, it 
is ordered that said motions be, and the same are hereby 
overruled, and thereupon counsel for defendant notes an 
exception. 
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Further, it appearing under Rule of Court that judgment 
on the verdict in this cause would be entered, it is so or¬ 
dered. Wherefore, it is considered that plaintiff recover 
of defendant the possession of premises 1525 F Street, 
N. W., located in the District of Columbia, with C9sts; and 
have execution thereof. 

Further, defendant’s counsel advises the Cour| that he 
may wish to apply for a writ of error, and moves that the 
Court fix the maximum amount of an undertaking to op¬ 
erate as a supersedeas and the Court thereupon fixes the 
same in the sum of Four Thousand Dollars ($4,00^.00). 

i 

Order Continuing Time to File Transcript of Uecord 

Filed March 18, 1936. 

It appearing to the satisfaction of the Court that the 
plaintiff in Error (defendant here), Lucille E. Sjnith has 
taken all necessary steps in this Court to perfect her ap¬ 
peal, but that the Clerk of this Court cannot prepare the 
record and transcript in the proper time, 

It is by the Court, this 18th day of March, 1936,! Ordered 
that the time in which said plaintiff in ertor shall 

46 have within which to file said transcript and record 
in the United States Court of Appeals for the Dis¬ 
trict of Columbia, be and the same is extended through the 
30th day of March, 1936. 

(Signed) ROBT. E. MATTINGLY, 

Judge . 

47 In the Municipal Court of the District of Coluirtbia. 

L. & T. No. 616,737. j 

Caleb O’Connor, Plaintiff, 
v. 

Lucille E. Smith, Defendant. \ 

Assignment of Errors, 

Of Plaintiff in Error {Defendant ). 

Filed March 17, 1936. j 

The court erred: 

1. In holding that plaintiff had proven a prima fstcie case 
and in directing a verdict in favor of plaintiff for posses¬ 
sion and costs. 
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2. In holding as a matter of law that defendant’s evi¬ 
dence was inadmissible to vary the terms of the written 
agreement. 

3. That defendant was not entitled to recoup under the 
testimony. 

4. In holding as a matter of law that there was no con¬ 
structive eviction. 

5. In overruling defendant’s motion to stay proceedings, 
because plaintiff had accepted rent as such after the case 
was tried. 

6. In entering judgment for possession and costs in favor 
of plaintiff. 

(Signed) CHARLES LINKINS, 

Attorney for Defendant . 

48 In the Municipal Court of the District of Columbia. 

L. & T. No. 617,737. 

Caleb O’Connor, Plaintiff , 

vs. 

Lucille E. Smith, Defendant. 

Designation for Preparation of Record. 

Now comes, Lucille E. Smith, plaintiff in error in the 
above entitled cause and designates the parts of the record 
which she desires to have included in the transcript, said 
parts being the entire record; except such parts as by Rule 
5 of the Court of Appeals shall be excluded: 

1. The Complaint and Summons and date filed. 

2. The pleas and affidavit of defendant, (plaintiff in 
error) Lucille E. Smith, and date filed. 

2a. Date and instructed verdict. 

3. Date Motion for New Trial was filed. 

4. Copy of Motion to stay proceedings and date filed. 

5. Bill of Exceptions, giving date submitted and date of 
settlement. 

6. Date Motion for New Trial was overruled. 

7. Date Motion to stay proceedings was overruled. 

8. Date and judgment entered. 
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8a. Order extending time to file transcript. 

9. Together with a copy of this designation. 

CHARLES LINKINS, j 

Attorney for defendmt- 
Plaintiff in Errtyr. 

Copy acknowledged this 17th day of March, 19^6. 

(Signed) HENRY GILJMGAN, 
Of Counsel for Plaintiff- 
Defendant in error . 

49 Filed Sept. 16, 1935. i 

Municipal Court District of Columbia. 

United States of America, ss: 

The President of the United States, 

i 

To the Honorable Robert E. Mattingly, Judg^ of the 
Municipal Court of the District of Columbia, greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of’ the judgment of a plea which is in the said 
Municipal Court, before you, between Caleb O’Connor, 
Plaintiff, and Lucille E. Smith, Defendant, L&T ^16,737, 
a manifest error hath happened, to the great damage of the 
said Defendant as by her complaint appears. Wfe being 
willing that error, if any hath been, should be dijily cor¬ 
rected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and 
openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the United States 
Court of Appeals for the District of Columbia, together 
with this writ, so that you have the same in the sai^ Court 
of Appeals, at Washington, within 20 days from the Settling 
of the bill of exceptions, or within such additional time 
after the expiration of the 20 days as the court belc^w or a 
judge thereof for sufficient cause shall allow; that tjhe rec¬ 
ord and proceedings aforesaid being inspected, tike said 
Court of Appeals may cause further to be done therein to 
correct that error, what of right and according to the laws 
and customs of the United States should be done. 
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Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 16th day of September, in 
the year of our Lord one thousand nine hundred and thirty- 
five. 

HENRY W. HODGES, 

Clerk of the United States Court of 
Appeals for the District of Columbia . 

Allowed by 

D. LAWRENCE GRONER, 

Associate Justice of the United States 
Court of Appeals for the District of Columbia . 

(Seal) 

50 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Blanche Neff, Clerk of the Municipal Court of the 
District of Columbia, hereby certify the foregoing pages, 
numbered from 1 to 49, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to direction of coun¬ 
sel herein filed, copy of which is made a part of this tran¬ 
script, in Cause, At Law, No. L. & T. 616,737, wherein 
Caleb O’Connor is plaintiff, and Lucille E. Smith is defen¬ 
dant, afe the same that remains upon the files and of record 
in said court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 30th day of March, 1936. 

BLANCHE NEFF, 

(Seal) Clerk. 

Endorsed on cover: In Error to the Municipal Court. 
No. 6674. Lucille E. Smith, Plaintiff in Error, vs. Caleb 
O’Connor. United States Court of Appeals for the Dis¬ 
trict of Columbia. Filed Mar. 30,1936. Henry W. Hodges, 
Clerk. 



